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EDMUND G. BROWN JR., Attomey General 2EC 16 2009
of the State of California Board of Vosational
MARC D. GREENBAUM : & onal Nursing
Supervising Deputy Attorney General X 9 Psychiatric Technicians
GILLIAN E. FRIEDMAN, State Bar No, 169207
Deputy Attorney General
300 So, Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2564
- Facsimile: (213) 897-2304

Attorneys for Complainant -

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICLANS
STATE OF CALIFORNIA

In the Matier of the Accusation Agamst: Case No, VN-2007-355
GEMMA JOHNSTON aka GEMMA GILL :
2835 Bayshore Ave. ACCUSATION
Y Ventura, CA 93001

Vocational Nurse License No. VN 202141

Respondent.

Complainant alleges:
PARTIES

L Teresa Bello-Jones, 1.D,, M.8 N., R.N. {Complainznt) brings this
| Accusation solely in her official capacity as the Exécutive Officer of the Bureau of Vocational
Nursing and Psychiatric Technicians, Department of Consumer Affairs.

2. On or about Decemnber 30, 2002, the Bureau of Vocational Nursing and
Psychiatric Technicians (Bureau) issued Vocational Nurse License No. WN 2021601 to Gemma
Johnston aka Gemma Gill (Respondent). The license was antomatically revoked, the revocation
was staved, and Respondent was placed on three (3) years prebation subject to certain terms and
conditions. The probation ferm was completed effective December 22, 2005. The Vocational
Nurse License was in full force and effect at all times relevant to the charges brought herein and .

 will expire on November 30, 2010, unless renewed.
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 JURISDICTION

5 This Accusation is brought before the Director of Consumer Affairs

(Director) for the Bureau, under the authority of the following laws. All section references are to

4 " the Business and Professions Code unless otherwise indicated.

STATUTORY PROVISIONS

4, Section 22 states:

“(a) ‘Board’ asused in any provisions of this Code, refers to the board in which
the administration of the provision is vested, and uniess otherwise expressly provided, shall
inchude ‘bureaw,’ ‘cammiséion,’ ‘committee,” ‘department,’ ‘division,’ ‘exarnining committee,”
*program,” and ‘agency.’

“th) Whenever the regulatory program of a board that is subject to review by

12 |} the Jeint Comumitiee on Boards Commissions, and Consumer Protection, as provided for in
el

Division 1.2 (commencing with Section 4?3) s taken over b}r the department, that program shall
be designaied as a “burean.™ '

5 - Section 101 ..l, subdivision (b}, states:

"1 .']_n the event that any board, as defined in Section 477, becomes moperative

ot is repealed in accordance with the act that added this section, or by subsequent acts, the

Department of Consumer Affairs shall succeed to and is vested with all the duties, powers,

purposes, responsibilities and jurisdiction not otherwise tepealed or made ingperative of that
board and its executive officer.

"2  Any pmvision of existing law that provides for the appointment of board
members and specifies the qualifications and temre of board members shall-not be implemented
and shall have no force or effect while that board is inoperﬁﬁve ot repealed. Every reference to
the inoperative or repealed board, as defined in Section 477, shall be deemed to be a reference to
the department.” |

6. Section 118, subdivision {b}, provides, in pertinent part, that the expiration

of a license shall not deprive the Bureau jurisdiction to proceed with a disciplinary action during

the period within which the license may be renewed, restored, reissued or reinstated. Under
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1 || section 2892.1, the Bureau may rensw an expired license at any time within four years after the
2 || expiration.
3 7. Section 150 states; "The department is under the control of a civil

4 { executive officer who is known as the Director of Consumer Affairs.”

5 5. Section 477 states:
o As used in this division:
7 "{a) ".Board" includes "bureaw,” "commission,” "committee," "department,”

g || "division," "examining committee,” "program,” and "agency."
o l "(b} "License" includes cestificate, registration or other means to engage ina

10 || business or professidn regulated by this code.”

11z o Section 490 provides, in pertinent part, that the Board may suspend or

12 | revoke a license when it finds that the licensee has been convicted of a crime substantially related

13 || to the qualifications, functions or duties of a Licensed vocational nurse.

14 I . 10.  Section 2875 provides, in pertinent part, that the Board may discipline the

i5 || holder of a vocational nurse license for any reason provided in Article 3 {commenging with

16 || section 2875) of the Vocational Nursing Practice Act.

17 11. Section 2878 states, in perhinent part:

18 "The Board may éuspend or revoke a license issued under this chapter [the

19 || Vocational Nursing Practice Act (Bus. & Prof. Code, 2840, et seq.}] for any of the following:

20 "{a) Unpmfess.ional conduct, which includes, but iz not limited to, the

21 | following: |

22

23 nd)  Viclating or attempting to viclate, directly or indirectly, or assisting in or

24 | abetting the violating of, or conspinng to violate any provision ot term of this chapier.
s It
26 | "(fy  Conviction of a crime suhﬂtantiﬁlly related to the gualifications, functions,
27 | and duties of a licensed vocational nurse, in which event the record of the conviction shall be

28 1§ conclusive evidence of the conviction. . . "
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12, Section 2878.5 states, in pertinent part:
In addition to other acts constituting unprofessional conduct within the meaning
of this chapter [the Vocational Nursing Practice Act] it is unprofessional conduct fora persen

licensed under this chapter to do any of the following:

"(b)  Use any controfled substance as deﬁﬁed in Division 10 of the Health and
Safety Code, or any dangerous drug as defined in Section 4022, or alecholic b&mages, to an
extent or in & manner dangerous or injurious o himself or herself, any other person, or the public,
or to the extent th.at the use impairs his or her ability to conduct with safety to the public the
practice authorized by his or her license.

"(c} Be convicted of a criminal offense involving possession of any narcotic or

dangerous drug, ot the prescription, consumption, or self-administration of any of the substances

described in subdivisions (a) and (b) of this section, in which event the record of the conviction is

conchusive evidence thereof.

"(d) Be committed or confined by a court of competent jurisdiction for
intemperate use of or addiction t¢ the use of any of the substances described in. subdivisions (@)
and (b} of this section, in which event the court order of commitment or confinement is prima

facie evidence of that commitment or confinement. . ..

REGULATORY Pﬁﬂ\*” ISTONS

13,  California Code of Rezulations, title 16, section 2521, siates:

“For the purposes of dénial, suspension, or revocation c:f g license pursuant to
Division 1.5 (commencing with Section 475) of the Business and Professions Code, a crime or
act shall be considered to be substantially related to the qualifications, functions or duties of a
licensed vocational ﬁurse if to a substantial degree it evidences present or potential unfitness of a
licensed vocational nurse to p;rform the ﬁm'ctiuns guthorized by his license in a manner
consistent with the public health, safety, or welfare. . . ™ |
i
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| COST RECOVERY
14.  Section 123.3 provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have commutted a violation or viplations
of the licensing act to pay a sum not to exceed the reasonable costs of the investigatioﬁ and

enforcement of the case,

FIRST CAUSE FOR DISCIPLINE

(Substantially Related Convictions)

15.  Respondent is subject to disciplinary action under Sections .49111 and 2878,
subdivision (f), in conjunction with California Code of Regulations, title 16, section 2521, in that
Respondent was convicted of érimes substantially related to the qualifications, functions or
duties of a licensed vocational nurse, which to a substantial degree evidence her present or
potential unfitness to perform the functions authorized by her license in a manner consistent with
the public health, safety, or welfare. The convictions are as follows:

a. On or about January 8, 2008, after pleading guilty, Respondent was
convicted of one misdemeanor count of violating Vehicle Code section 23152(b) [driving while
having a 0.08% or higher blood aleohol] in the criminal proceeding entitted The People of the
Staie of (faf:‘fomia v. Gemma Johnston (Super, Ct. Ventura County, 2007, No, 2007041778MA).

Easad on Respondent’s admission, the the Court found true the special allegation of violating

‘Vehicle Code section 23578 [driving with a blood aleohol of 0.15% or more]. The Court '

sentenced Respande:nt to 48 hours in jail and 36 months probation. She was also ordered to
attend a Drinking Driver Pfﬂgram for multinle offenders and to pay 52,875 in fees, fines am:l
penalties. The circumstances underlying the conviction are that California Highway Patrol
officers mested Respondent after a mutme traffic stop of her vehicle and she failed field SDhI‘lEt}'
tests on or about November 3, 2007.

b. Also, on-or about Janunary 8, 2008, after pleading guilty, Respondent was
convicted of a misdemeanor count of violating Vehicle Code section 23152(b) [driving while

having a 0.08% or higher blood alc:uhﬂl] in the criminal pmcr:edmg entitled The People of the

State of California v. Gemma Johnston (Super. Ct. Ventura Count‘» 2007, No, 2007028741 MA).

>
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Based on Respondent’s admission, the Court found trye the special allegation of violating

| vehicte Code section 23578 [driving with a blood aleohol of 0.15% or more]. The Court
sentenced Respondent to 36 months probation, and ordered Respondent to attend a Drinking
Driver Program for multiple offenders and to pay $2.841 in fees, fines and penalties. The

| circurmnstances underlying the comviction are that the California Highway Patrol officers arrested
Respondent after a routine traffic stop of her vehicle and she failed field sobriety tests on or

about July 28, 2007. _
| SECOND CAUSE FOR DISCIPLINE

{Alcohol-Related Crimes)

16  Respondent is subject to disciplinary action under Section 2878,

! subdivision {a), in conjunction with Section 28785, subdivision {¢). in that on or about January

8. 2008, she was convicted of two (2} separate crimes involving her consumption n:af_ alcohol.
Complainant refers to and by this reference incorporates ﬁm alleg;a;in;ms set forth in paragraph 15,
subdivisions (a) - (d), inclusive, above, as though set forth fully.

THIRD CAUSE FOR DISCIPLINE

(Dangerous Use of Aleohol)
! 17.  Respondent is subject to diseiplinary action under Section 2878,
subdivision (a}, in conjunction with Sectiori 28'?8.5, subdivision (b), in that on or about July 28,

2007; and on or about November 3, 2007, Respondent used aicoholic heverages, to an extent or

in a manner dangerous or injurious to herself and others when she drove a vehicle in violation of

the law. Complamnant refers to and by this reference incorporates the allegations set forth in
paragraphs 15, subdivisions () - (d), and 16, inclusive, above, as though set forth fully.
DISCIPLINE CONSIDERATIONS

I 18,  To determine the de._é,ree of discipline, Complainant alleges that effective
on or about December 22, 2002, in.a prior disciplinary ac1.:ion entitled In the Matter of the
Statement of Issues Against Gemma Gilf, Case No. 6433, before the Bureau, the Bureau issued
Respondent a probationary lit_:ense for a4 period of three (3) years, sque-:t to certain terms and

conditions. That decision is now final and is incorporated by reference as if fully set forth.
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PRAYER
“ WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Director issue a decision:

1. Revoking or suspending Vocational Nurse License No. VN 202161, isstied
|' to Resp(}ndmt;

| 2. Orderng Respondent to pay the Bureau the reasonable costs of the

investigation and enforcement of this case, pursuant to Business and Professions Code section
| 1253; and |

3 Taking such atﬁer and fuirther action as deemed necessary and propet.

" DATED: Decenber 14, 2008

e <
o

" . { TERESA BELLOUYORES, 1.D., MAN, RN,
Executive Officer W
Bureau of Vocational Nursing and Psychiatric Technicians
Department of Consumer Affairs
State of California

I’ | - Complainant
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